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SCALIA, J., dissenting

I shall devote most of what will be a lengthy opinion to
the legal errors contained in the opinion of the Court.
Contrary to my usual practice, however, I think it appro-
priate to begin with a description of the disastrous conse-
quences of what the Court has done today.

I

America is at war with radical Islamists. The enemy
began by killing Americans and American allies abroad:
241 at the Marine barracks in Lebanon, 19 at the Khobar
Towers in Dhahran, 224 at our embassies in Dar es Sa-
laam and Nairobi, and 17 on the USS Cole in Yemen. See
National Commission on Terrorist Attacks upon the
United States, The 9/11 Commission Report, pp. 60-61,
70, 190 (2004). On September 11, 2001, the enemy
brought the battle to American soil, killing 2,749 at the
Twin Towers in New York City, 184 at the Pentagon in
Washington, D. C., and 40 in Pennsylvania. See id., at
552, n. 9. It has threatened further attacks against our
homeland; one need only walk about buttressed and barri-
caded Washington, or board a plane anywhere in the
country, to know that the threat is a serious one. Our
Armed Forces are now in the field against the enemy, in
Afghanistan and Iraq. Last week, 13 of our countrymen in
arms were killed.

The game of bait-and-switch that today’s opinion plays
upon the Nation’s Commander in Chief will make the war
harder on us. It will almost certainly cause more Ameri-
cans to be killed. That consequence would be tolerable if
necessary to preserve a time-honored legal principle vital
to our constitutional Republic. But it is this Court’s bla-
tant abandonment of such a principle that produces the
decision today. The President relied on our settled prece-
dent in Johnson v. Eisentrager, 339 U. S. 763 (1950), when
he established the prison at Guantanamo Bay for enemy
aliens. Citing that case, the President’s Office of Legal
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Counsel advised him “that the great weight of legal au-
thority indicates that a federal district court could not
properly exercise habeas jurisdiction over an alien de-
tained at [Guantanamo Bay].” Memorandum from Patrick
F. Philbin and John C. Yoo, Deputy Assistant Attorneys
General, Office of Legal Counsel, to William J. Haynes II,
General Counsel, Dept. of Defense (Dec. 28, 2001). Had
the law been otherwise, the military surely would not have
transported prisoners there, but would have kept them in
Afghanistan, transferred them to another of our foreign
military bases, or turned them over to allies for detention.
Those other facilities might well have been worse for the
detainees themselves.

In the long term, then, the Court’s decision today ac-
complishes little, except perhaps to reduce the well-being
of enemy combatants that the Court ostensibly seeks to
protect. In the short term, however, the decision is devas-
tating. At least 30 of those prisoners hitherto released
from Guantanamo Bay have returned to the battlefield.
See S. Rep. No. 110-90, pt. 7, p. 13 (2007) (Minority Views
of Sens. Kyl, Sessions, Graham, Cornyn, and Coburn)
(hereinafter Minority Report). Some have been captured
or killed. See ibid.; see also Mintz, Released Detainees
Rejoining the Fight, Washington Post, Oct. 22, 2004, pp.
Al, A12. But others have succeeded in carrying on their
atrocities against innocent civilians. In one case, a de-
tainee released from Guantanamo Bay masterminded the
kidnapping of two Chinese dam workers, one of whom was
later shot to death when used as a human shield against
Pakistani commandoes. See Khan & Lancaster, Paki-
stanis Rescue Hostage; 2nd Dies, Washington Post, Oct.
15, 2004, p. A18. Another former detainee promptly re-
sumed his post as a senior Taliban commander and mur-
dered a United Nations engineer and three Afghan sol-
diers. Mintz, supra. Still another murdered an Afghan
judge. See Minority Report 13. It was reported only last
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month that a released detainee carried out a suicide bomb-
ing against Iraqi soldiers in Mosul, Iraq. See White, Ex-
Guantanamo Detainee Joined Iraq Suicide Attack, Wash-
ington Post, May 8, 2008, p. A18.

These, mind you, were detainees whom the military had
concluded were not enemy combatants. Their return to
the kill illustrates the incredible difficulty of assessing
who is and who is not an enemy combatant in a foreign
theater of operations where the environment does not lend
itself to rigorous evidence collection. Astoundingly, the
Court today raises the bar, requiring military officials to
appear before civilian courts and defend their decisions
under procedural and evidentiary rules that go beyond
what Congress has specified. As THE CHIEF JUSTICE’s
dissent makes clear, we have no idea what those proce-
dural and evidentiary rules are, but they will be deter-
mined by civil courts and (in the Court’s contemplation at
least) will be more detainee-friendly than those now ap-
plied, since otherwise there would be no reason to hold the
congressionally prescribed procedures unconstitutional. If
they impose a higher standard of proof (from foreign bat-
tlefields) than the current procedures require, the number
of the enemy returned to combat will obviously increase.

But even when the military has evidence that it can
bring forward, it is often foolhardy to release that evidence
to the attorneys representing our enemies. And one esca-
lation of procedures that the Court is clear about is afford-
ing the detainees increased access to witnesses (perhaps
troops serving in Afghanistan?) and to classified informa-
tion. See ante, at 54-55. During the 1995 prosecution of
Omar Abdel Rahman, federal prosecutors gave the names
of 200 unindicted co-conspirators to the “Blind Sheik’s”
defense lawyers; that information was in the hands of
Osama Bin Laden within two weeks. See Minority Report
14-15. In another case, trial testimony revealed to the
enemy that the United States had been monitoring their
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cellular network, whereupon they promptly stopped using
it, enabling more of them to evade capture and continue
their atrocities. See id., at 15.

And today it is not just the military that the Court
elbows aside. A mere two Terms ago in Hamdan v. Rums-
feld, 548 U. S. 557 (2006), when the Court held (quite
amazingly) that the Detainee Treatment Act of 2005 had
not stripped habeas jurisdiction over Guantanamo peti-
tioners’ claims, four Members of today’s five-Justice major-
ity joined an opinion saying the following:

“Nothing prevents the President from returning to
Congress to seek the authority [for trial by military
commission] he believes necessary.

“Where, as here, no emergency prevents consulta-
tion with Congress, judicial insistence upon that con-
sultation does not weaken our Nation’s ability to deal
with danger. To the contrary, that insistence
strengthens the Nation’s ability to determine—
through democratic means—how best to do so. The
Constitution places its faith in those democratic
means.” Id., at 636 (BREYER, J., concurring).!

Turns out they were just kidding. For in response, Con-
gress, at the President’s request, quickly enacted the
Military Commissions Act, emphatically reasserting that
it did not want these prisoners filing habeas petitions. It
is therefore clear that Congress and the Executive—both
political branches—have determined that limiting the role

1Even today, the Court cannot resist striking a pose of faux deference
to Congress and the President. Citing the above quoted passage, the
Court says: “The political branches, consistent with their independent
obligations to interpret and uphold the Constitution, can engage in a
genuine debate about how best to preserve constitutional values while
protecting the Nation from terrorism.” Ante, at 69. Indeed. What the
Court apparently means is that the political branches can debate, after
which the Third Branch will decide.
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of civilian courts in adjudicating whether prisoners cap-
tured abroad are properly detained is important to success
in the war that some 190,000 of our men and women are
now fighting. As the Solicitor General argued, “the Mili-
tary Commissions Act and the Detainee Treatment Act . . .
represent an effort by the political branches to strike an
appropriate balance between the need to preserve liberty
and the need to accommodate the weighty and sensitive
governmental interests in ensuring that those who have in
fact fought with the enemy during a war do not return to
battle against the United States.” Brief for Respondents
10-11 (internal quotation marks omitted).

But it does not matter. The Court today decrees that no
good reason to accept the judgment of the other two
branches is “apparent.” Ante, at 40. “The Government,” it
declares, “presents no credible arguments that the mili-
tary mission at Guantanamo would be compromised if
habeas corpus courts had jurisdiction to hear the detain-
ees’ claims.” Id., at 39. What competence does the Court
have to second-guess the judgment of Congress and the
President on such a point? None whatever. But the Court
blunders in nonetheless. Henceforth, as today’s opinion
makes unnervingly clear, how to handle enemy prisoners
in this war will ultimately lie with the branch that knows
least about the national security concerns that the subject
entails.



