GRANTED The moving party is herchy ORIVERED
3 to provide a copy of this Order ko .
any pro se parties whao have entered an -

appearance in this action within 10 days
from the date of this order.

P

Jeffrey K. Hulmes
District Court Judge

DATE OF ORDER INDICATED ON ATTACIIMENT

DISTRICT COURT, ELBERT COUNTY, COLORADO
Court Address: 751 Ute Street, P.O. Box 232
Kiowa, Celorado 80117

Plaintiffs:

CITIZENS FOR RESPONSIBLE GROWTH, ELBERT
COUNTY, a Colorade nonprofit corporation; LAURA E.
SHAPIRQO; and JOHN T. DORMAN

V.

Defendants: Case Number:
BOARD OF COUNTY COMMISSIONERS OF THE ase NUmBet:
COUNTY OF ELBERT, State of Colorado; and RCI 2007 CV 48

DEVELOPMENT PARTNERS, INC.
Div.: E Ctrm:

Attorney for Board of County Commissioners
ot the County of Elbert
REID AND SCHEFFEL, P.C.
Mark H. Scheffel, #17672
10964 South Pikes Peak Drive
Parker, Colorado 80138
Phone: (303) 841-3652 Fax: (303) 841-5715
E-mail; info@reidandscheffel.com
DEFENDANT BOARD OF COUNTY COMMISSIONERS
OF THE COUNTY OF ELBERT’S
MOTION FOR LEAVE TO FILE SUR-REPLY BRIEF
AND SUR-REPLY BRIET

Defendant Board of County Commissioners of the County of Elbert (hereinafter the

“Roard”), by and through Mark H. Scheffel, Llbert County Attorney, hereby requests Jeave to

- file a sur-reply briel concerning Plaintiffs’ Reply Brief and, as grounds thercfore, states as
follows:

1. March 4, 2005 Mcemorandum.  Plaintiffs attached an cxhibit to their Reply

Brief a March 4, 2005 document titled, “Memorandum to All County Land Use Planning

Directors” (hercinafter the “Memorandum™).  Plaintiffs state that the Memorandum was

inadvertently not attached to Plaintiffs’ Opening Bricf (Reply Brief at page 2).  The



Memorandum is not part of the Record in this case; rather, Plaintiffs request this Court take
judicial notice of such document pursuant to C.R.E. 201(b).  Pursuant to CR.E. 201i(e),
Defendants are provided the opportunity to be heard regarding the propriety of this Court taking
judicial notice of such document. Defendants respond as follows:

a. Judicial Review under C.R.C.P, 106(a)(4) is limiled to the certified record.
Therefore, a court may not take judicial notice of documents outside the certified record. See,
ey, Walker v, Cr!y of Thm nton, 525 P.2d 1177 (Colo. App. 1974) (courl may not take judicial
notice of mumclpal 01d1nances) If a court is not permitted to take judicial notice of a County’s
own ordinances or regulations in a C.R.C.D. 106(a}(4) action, it is certainly not permitted to take
judicial notice of 4« Memorandum dated almost two years prior to the decision at issue, that was
not introduced into the record at any hearing and was not rcferenced in any transcript or
documentation of the proccedings. Thercfore, the court must disregard the Memorandum in
reviewing this casc,

2. July 5, 2006 Letter.

When Defendants filed their respective Answer Briefs on December 13, 2007, the Court
had not yet ruled upon Plaintiffs’ then pending Motion to Supplement the Record which sought
o include a July 5, 2006 letter from the State Engincer’s Office. The Court granted the Motion
on December 21, 2007. Decfendants now request the opportunity to respond to Plaintiffs’
arguments concerning such letter, as follows:

a. DPlaintiff’s have supplied this document (and the Memorandum discussed above) to
the Court in a continued effort to have this Courl review de novo the Board’s decision regarding
the water supply for the development.  That is not the Court’s role in a C.R.C.P. 106(a)(4)

action. Rather, this Court’s review is limited to determining whether or not there 18 competent



evidence in the record to support the Board’s decision. This Court does not sit as a zoning board
of appeals. Sundance Hills Homeowners Ass'n v. Board of County Comm'rs for Arapahoe
Counly, 534 P.2d 1212, 1216 {Cole. 1973). De nove review of the decision 13 not permitted.
- Hessling v. City of Broomfield, 563 P.2d 12 {Colo. 1977).

The July 5, 2006 letter was a referral response from the Office of the State Engineer
regarding a scparate application which sought to amend Elbert County’s 1041 Regulations. The
letter does not opme as to the adequacy of the water supply for Spring Valley Vistas (as set forth
1.11 RCI’s Answer Buef at page 22, the Office of the State Engineer approved the adequacy of the
water supply for Spring Vallcy Vistas by letter dated March 6, 2007). The Board was not bound
to adopt any of the opinions of the Qffice of State Iingineer set forth in the July 5, 2006 letter.
Rather, the Board was empowered to weigh all of the competing evidence, considering all ot the
relevant facts and circumstances, and then make ils decision. See Sundance Hills, 5334 P.2d at
1216. This Court must affirm the Board’s decision unless it finds no competent evidence in the
record to support it.  Board of County Comm rs v. O'Dell, 920 P.2d 48, 50 (Colo. 1996). As set
forth in detail in the Answer Briefs of Defendants, there is ampic competent evidence in the
record to support the Board's decision in this case. Therefore, the Board’s decision should be
aflirmed.

WHEREFORE, Defendant Board of County Commissioncrs of the County of Elbert

respectlully requests this Court accept this combined Motion and Sur-Reply Brief.



th

Respectfully submitted this 11" day of January, 2008.
REID AND SCHEFFEL, P.C.

/5! Mark H. Scheffel

Mark H. Scheffel, #17672
Elbert County Attorncy

10964 South Pikes Peak Drive
Parker, Colorado 80138
Phone: (303) 841-3652

Fax: (303) 841-5715

In wccordance with C.R.CP, 121 § 1-2609), a printed copy of this document with original signuture(s) is
maintained by Reid and Scheffel, P.C., and will be made availuble for inspection hy other parties or the Conrt
pON request

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 11 t day of January, 2008, a true and correct

copy of the forcgoing DEFENDANT BOARD OF COUNTY COMMISSIONERS OF THE
COUNTY OF ELBERT’S MOTION FOR LLEAVE TO FILE SUR-REPLY BRIEF AND SUR-
REPLY BRIEF has been served upon the following persons via LexisNexis File & Scrve:

Jack Reutzel, Esq.

Karen Reutzel, Esq.

Reutzel & Associates, LLC

9145 E. Kenyon Avenue, Suite 301
Denver, Colorado 80237

Joseph B. Dischinger, Esq.
Fairfield and Woods, P.C.

1700 Lincoln Street, Suite 2400
Denver, Colorade 80203

/s/ Thomas J. Burke

In accordance with CR.C.P. 121 § I-26(9), a printed copy of this document with orviginal signammre(s) is
maintained by Reld and Scheffel, P.C., and will be made available for inspaction by other parties or the Court
apan request.



